
78 

16 CFR Ch. II (1–1–12 Edition) § 1025.25 

(iii) Excludes an attorney from par-
ticipation in any proceedings pursuant 
to § 1025.42(b); 

(iv) Denies or unduly limits a peti-
tion for intervention pursuant to the 
provisions of § 1025.17. 

(2) Procedure for interlocutory ap-
peals. Within ten (10) days of issuance 
of a ruling other than one ordering the 
production of records claimed to be 
confidential, any party may petition 
the Commission to consider an inter-
locutory appeal of a ruling in the cat-
egories enumerated above. The petition 
shall not exceed fifteen (15) pages. Any 
other party may file a response to the 
petition within ten (10) days of its serv-
ice except where the order appealed 
from requires the production of records 
claimed to be confidential. The re-
sponse shall not exceed fifteen (15) 
pages. The Commission shall decide the 
petition or may request such further 
briefing or oral presentation as it 
deems necessary. 

(3) If the Presiding Officer orders the 
production of records claimed to be 
confidential a petition for interlocu-
tory appeal shall be filed within five (5) 
days of the entry of the order. Any op-
position to the petition shall be filed 
within five (5) days of service of the pe-
tition. The order of the Presiding Offi-
cer shall be automatically stayed until 
five (5) days following the date of entry 
of the order to allow an affected party 
the opportunity to file a petition with 
the Commission for an interlocutory 
appeal pursuant to § 1025.24(b)(2). If an 
affected party files a petition with the 
Commission pursuant to § 1025.24(b)(2) 
within the 5-day period, the stay of the 
Presiding Officer’s order is automati-
cally extended until the Commission 
decides the petition. 

(4) Interlocutory appeals from all other 
rulings—(i) Grounds. Interlocutory ap-
peals from all other rulings by the Pre-
siding Officer may proceed only upon 
motion to the Presiding Officer and a 
determination by the Presiding Officer 
in writing that the ruling involves a 
controlling question of law or policy as 
to which there is substantial ground 
for differences of opinion and that an 
immediate appeal from the ruling may 
materially advance the ultimate termi-
nation of the litigation, or that subse-
quent review will be an inadequate 

remedy. The Presiding Officer’s certifi-
cation shall state the reasons for the 
determination. 

(ii) Form. If the Presiding Officer 
makes the determination described in 
paragraph (b)(4)(i) of this section, a pe-
tition for interlocutory appeal under 
this subparagraph may be filed in ac-
cordance with paragraph (b)(2) of this 
section. 

(c) Proceedings not stayed. Except as 
otherwise provided under this section, 
a petition for interlocutory appeal 
shall not stay the proceedings before 
the Presiding Officer unless the Pre-
siding Officer or the Commission so or-
ders. 

§ 1025.25 Summary decisions and or-
ders. 

(a) Motion. Any party may file a mo-
tion, with a supporting memorandum, 
for a Summary Decision and Order in 
its favor upon all or any of the issues 
in controversy. Complaint Counsel may 
file such a motion at any time after 
thirty (30) days following issuance of a 
complaint, and any other party may 
file a motion at any time after 
issuance of a complaint. Any such mo-
tion by any party shall be filed at least 
twenty (20) days before the date fixed 
for the adjudicative hearing. 

(b) Response to motion. Any other 
party may, within twenty (20) days 
after service of the motion, file a re-
sponse with a supporting memo-
randum. 

(c) Grounds. A Summary Decision and 
Order shall be granted if the pleadings 
and any depositions, answers to inter-
rogatories, admissions, or affidavits 
show that there is no genuine issue as 
to any material fact and that the mov-
ing party is entitled to a Summary De-
cision and Order as a matter of law. 

(d) Legal effect. A Summary Decision 
and Order upon all the issues being ad-
judicated shall constitute the Initial 
Decision of the Presiding Officer and 
may be appealed to the Commission in 
accordance with § 1025.53 of these rules. 
A Summary Decision, interlocutory in 
character, may be rendered on fewer 
than all issues and may not be ap-
pealed prior to issuance of the Initial 
Decision. 

(e) Case not fully adjudicated on mo-
tion. A Summary Decision and order 
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that does not dispose of all issues shall 
include a statement of those material 
facts about which there is no substan-
tial controversy and of those material 
facts that are actually and in good 
faith controverted. The Summary 
Order shall direct such further pro-
ceedings as are appropriate. 

§ 1025.26 Settlements. 
(a) Availability. Any party shall have 

the opportunity to submit an offer of 
settlement to the Presiding Officer. 

(b) Form. Offers of settlement shall be 
filed in camera and the form of a con-
sent agreement and order, shall be 
signed by the respondent or respond-
ent’s representative, and may be signed 
by any other party. Each offer of set-
tlement shall be accompanied by a mo-
tion to transmit the proposed agree-
ment and order to the Commission. 
The motion shall outline the sub-
stantive provisions of the agreement 
and state reasons why it should be ac-
cepted by the Commission. 

(c) Contents. The proposed consent 
agreement and order which constitute 
the offer of settlement shall contain 
the following: 

(1) An admission of all jurisdictional 
facts; 

(2) An express waiver of further pro-
cedural steps and of all rights to seek 
judicial review or otherwise to contest 
the validity of the Commission order; 

(3) Provisions that the allegations of 
the complaint are resolved by the con-
sent agreement and order; 

(4) A description of the alleged haz-
ard, noncompliance, or violation; 

(5) If appropriate, a listing of the acts 
or practices from which the respondent 
shall refrain; and 

(6) If appropriate, a detailed state-
ment of the corrective action(s) which 
the respondent shall undertake. In pro-
ceedings arising under Section 15 of the 
Consumer Product Safety Act, 15 
U.S.C. 2064, this statement shall con-
tain all the elements of a ‘‘Corrective 
Action Plan,’’ as outlined in the Com-
mission’s Interpretation, Policy, and 
Procedure for Substantial Product Haz-
ards, 16 CFR part 1115. 

(d) Transmittal. The Presiding Officer 
may transmit to the Commission for 
decision all offers of settlement and ac-
companying memoranda that meet the 

requirements enumerated in paragraph 
(c) of this section. The Presiding Offi-
cer shall consider whether an offer of 
settlement is clearly frivolous, duplica-
tive of offers previously made and re-
jected by the Commission or contrary 
to establish Commission policy. The 
Presiding Officer may, but need not, 
recommend acceptance of offers. Any 
party may object to the transmittal to 
the Commission of a proposed consent 
agreement by filing a response oppos-
ing the motion. 

(e) Stay of proceedings. When an offer 
of settlement has been agreed to by all 
parties and has been transmitted to the 
Commission, the proceedings shall be 
stayed until the Commission has ruled 
on the offer. When an offer of settle-
ment has been made and transmitted 
to the Commission but has not been 
agreed to by all parties, the pro-
ceedings shall not be stayed pending 
Commission decision on the offer, un-
less otherwise ordered by the Presiding 
Officer or the Commission. 

(f) Commission ruling. The Commis-
sion shall rule upon all transmitted of-
fers of settlement. If the Commission 
accepts the offer, the Commission shall 
issue an appropriate order, which shall 
become effective upon issuance. 

(g) Commission rejection. If the Com-
mission rejects an offer of settlement, 
the Secretary, in writing, shall give no-
tice of the Commission’s decision to 
the parties and the Presiding Officer. If 
the proceedings have been stayed, the 
Presiding Officer shall promptly issue 
an order notifying the parties of the re-
sumption of the proceedings, including 
any modifications to the schedule re-
sulting from the stay of the pro-
ceedings. 

(h) Effect of rejected offer. Neither re-
jected offers of settlement, nor the fact 
of the proposal of offers of settlement 
are admissible in evidence. 

Subpart D—Discovery, 
Compulsory Process 

§ 1025.31 General provisions governing 
discovery. 

(a) Applicability. The discovery rules 
established in this subpart are applica-
ble to the discovery of information 
among the parties in any proceedings. 
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